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Documenting Employee Discipline: If you don 't do it, your Employee will 
The rilles to follow when employee discipline becomes all issue 

In today's rough and tumble economy, many employers are looking for ways to trim costs. Unfortunately, one of 
the most obvious places to look is the workforce. Whether an employer is considering a small or large reduction 
in force, the employer must be sure to apply objective factors in selecting the employees to be laid off in order to 
avoid such legal claims as discrimination and retaliation. One of the many factors that an employer may consider 
in conducting a reduction in force will be employee productivity and performance. In a perfect world, the review 
of the employee 's personnel files will give the information needed to compare employee performance and pro­
duc tivity. Many times, however, employers will find that the files have been inadequately mainta ined, especially 
when it comes to documenting employee discipline and misconduct. 

Documenting such issues can be an uncomfortable experience for most supervisors and managers. Aside from 
being a factor to consider in reductions in force , there are many benefits to both the employer and the employee 
in properly documenting employee discipline and misconduct. The documentation may help the employee real­
ize that certain levels of performance or kinds of behavior are unacceptable and can help employees change their 
performance or behavior in the future. Proper documentation also acts as an insurance policy for the company. If 
the employee later challenges an action that had been taken against him as a result of poor performance or a be­
havior issue or files a grievance or lawsuit, thorough documentation can prevent such actions from continuing 
beyond the preliminary stages. 

To assist our corporate clients in documenting employee misconduct, here are some of the best practices that 
managers, supervisors and human resources professionals should follow : 

1. At the outset, you must have an employee discipline for m. Having such a form will make documenting 
employee misconduct easier for managers and supervisors and, moreover, it will ensure a uniform process . The 
form should be pre-printed, fil1-in-the-blank and have space for basic information as it relates to the employee, 
date of the incident, description of the incident for which the employee is being disciplined, the specific policy 
or rule that was violated and the action that will be taken against the employee. The employer must make sure 
that the information submitted is both legible and understandable and that it is signed by the supervisor who is 
completing the form as well as providing his name in print. 

2. Conduct a full and fair investigation. Before an employer decides to discipline an employee, there should 
be a full and fair investi gation of the events that contains the following elements: l ). In certain circumstances, it 
may be appropriate to have someone other than the employee's direct manager or supervisor conduct the investi­
gation or review the disciplinary decision. If there were witnesses to the misconduct, they must be inte rviewed . 
The names of tho se witnesses must be included with their statements on separate forms. 2).The investigation 
must also be factual to be effective. Opinion and conclusions will not suffice and will potentially expose the 

11 2 TU RN P IKE R O AD ) SUITE 104 WESTBOROUGH , M A 0 15 8 1- 2 8 5 9 ~ TELEPH O NE 508-8 3 6-5 5 77 ~ TELEFA X 5 0 8 -836- 5 5 7 0 

TOLL FREE 8 6 6 -307 - 5 5 7 7 ) EMAIL: CONTAC T@ KATZLAWGROUP .COM ~WEBS I TEADDRES S : KATZ LAWGROUP.COM 



employer to discrimination claims down the road. 3). The employer should be objective. As important as being 
factual , the employer must be objective. 4) .The report must be clear and specific. 5).The form must be com­
pleted while the facts are fresh. There is nothing advantageous about stale facts. Mana gers should absolutely 
complete the employee disc ipline form as soon as poss ible after the misconduct has occ urred and 6).Make sure 
the employee signs the document and that the same is revie wed with the empl oyee . If the employee refuses to 
s ign the form , then the manager must make a notation on the form that the empl oyee failed to sign the acknowl­
edgement. 

3. Fair treatment of the emp loyee. Fairness and uniformity in the process will ensure that discipline is being 
applied even handedly even to those employees who are problematic . Remember, it is the problematic employ­
ees that are the fir st to engage co unsel and bring su it. If necessary, hum an resources may want to review the or­
ganization 's handbook with managers and supervisors on a periodic basis to ensure that they are familiar with 
the polices and are uniforml y enforcing them. It: for example, you are goi ng to offer one employee an improve­
ment plan, then such plans must be made available for all employees who are having performance problems. 

Documentation of empl oyee misconduct must be handled as a business issue. While superv isors or managers 
may feel that their time would be better spent doin g something other than dealin g with these issues, the process 
is essential . Adherence to the process not only protects the employee, but , in so doing, protects the company as 
well. Without a comprehensive written record documenting employee performanc e issues and management's re­
sponse, employers increase the risk of creating a "he sa id, she said" situation when taking adverse employment 
actions. 


